COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
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On July 11, 2003, the Deputy Receiver of Reciprocal of America’ filed an A@lication

for Order Authorizing the Continuation of Workers' Compensation Disability Payments by
Reciprocal of America and The Reciprocal Group for Workers' Compensation Claims Denied
Coverage by State Guaranty Associations ("Application") in Case No. INS-2003-00024.
Therein, the Deputy Receiver of ROA sought an order from the State Corporation Commission
("Commission") authorizing him to continue payment of medical and recurring partial or total

disability payments for workers' compensation claims that were assumed by ROA through
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assumption reinsurance, or similar transactions, and denied or likely to be denied coverage by the

applicable state guaranty associations.’

In the Application, the Deputy Receiver of ROA asserted that the guaranty associations

of the applicable states have refused, or likely will refuse, to make certain workers' compensation

insurance policy payments for workers' compensation claims that ROA assumed from Self-

Insured Trusts ("SITs") in Alabama, Arkansas, Kentucky, and Missouri and Group Self-

! Reciprocal of America and The Reciprocal Group are collectively referred to herein as "ROA."

2 Application at 1.




Insurance Associations ("GSIAs") in Mississippi, North Carolina, Tennessee, and Virginia
(collectively referred to as the "Assumed Businesses") as a result of assumption reinsurance or
similar transactions ("Assumed Claims").> The Deputy Receiver of ROA noted that the
Assumed Claims likely will not be paid because the Assumed Businesses were not member
insurers and/or the policies under which the claims arose were not ROA policies. The payments
purportedly totaled approximately $125,139 weekly.

The Deputy Receiver of ROA further contended that the insureds of the Assumed
Businesses are direct insureds of ROA and, due to the necessity for continued payment by the
recipients thereof, requested authorization from the Commission to continue making such
payments.* The Deputy Receiver of ROA classified the Agreements as "assumption
reinsurance.” The Deputy Receiver of ROA further asserted that the livelihood of many injured
workers is dependent upon continued receipt of the payments and that a discontinuation of such
payments would cause the recipients to suffer a substantial hardship.® Accordingly, the Deputy
Receiver of ROA sought an order from the Commission authorizing the continued payment of
workers' compensation insurance policy claims assumed by ROA through assumption
reinsurance or similar transactions and denied or likely to be dented coverage by the applicable
state insurance guaranty associations.

On August 14, 2003, the Commission entered an Order Scheduling Hearing on

Application, and on August 18, 2003, the Commission entered an Order Clarifying Previous

? Such Assumed Claims and assets of the Assumed Businesses were purportedly assemed by ROA. through merger
agreements or different forms of assumption agreements ("Agreements"). Application at 4,

‘1d.

S1d. at 6-7.

61d. at 9. The Deputy Receiver stated that payments to approximately 450 injured workers are at stake. Id. at 10.




Order ("Orders"). In the Orders, the Commission scheduled a hearing for September 17, 2003,
to determine whether the insureds of the Assumed Businesses are direct insureds of ROA and
therefore a direct responsibility of ROA or, if not, whether such insureds' claims should be
treated as "hardship” claims. The Commission further ordered that the Deputy Receiver of ROA
is not directed or authorized to make any workers' compensation insurance policy payments to
claimants of the SITs or GSIAs until further order of the Commission.

A number of other parties, including the SDRs of the Tennessee Companies,’ the
Virginia Property and Casualty Insurance Guaranty Association ("VPCIGA"), the Indiana
Insurance Guaranty Association, the Kansas Insurance Guaranty Association, the Mississippi
Insurance Guaranty Association, the Tennessee Insurance Guaranty Association, and the Texas
Property and Casualty Insurance Guaranty Association (collectively, "Guaranty Associations™),?
the Coastal Region Board of Directors and the Alabama Subscribers it represents ("Coastal"), the

Kentucky Hospitals,” and the Virginia Workers' Compensation Commission's Uninsured

" The Special Deputy Receivers of Doctors Insurance Reciprocal ("DIR"), Risk Retention Group ("RRG"),
American National Lawyers Insurance Reciprocal ("ANLIR"), RRG, and The Reciprocal Alliance ("TRA"), RRG
are referred to herein as the "SDRs," DIR, ANLIR, and TRA are referred to herein collectively as the "Tennessee
Companies."

¥ The Guaranty Associations no longer include the Texas Property and Casnalty Insurance Guaranty Association,
which was permitted to withdraw from this proceeding on April 27, 2004.

® The "Kentucky Hospitals" include Appalachian Regional Healthcare, Caverna Memorial Hospital, Clinton County
Hospital, Crittenden Health System, Cumberland County Hospital, Gateway Regional Medical Center, Hardin
Memorial Hospital, Highlands Regional Medical Center, Jane Todd Crawford Hospital, Lincoln Trail Hospital,
Livingston Hospital & Healthcare Service, Marcum & Wallace Memorial Hospital, Marshall County Hospital,
Monroe County Medical Center, Murray-Calloway County Hospital, Ohio County Hospital, Owensboro Mercy
Health System, Pattie A. Clay Hospital, Pineville Community Hospital, Regional Medical Center/Trover Clinic
Foundation, Rockcastle Hospital, St. Claire Medical Center, T.J. Samson Community Hospital, Twin Lakes
Regional Medical Center, and Westlake Regional Hospital.




Employers' Fund ("UEF")'" all joined this proceeding and have participated in some fashion,
either in support of, or in opposition to, the Application.

The Commission held a hearing on this matter on September 17, 2003. Briefs were
subsequently filed by the Deputy Receiver of ROA, the Guaranty Associations, the VPCIGA,
Coastal, the Kentucky Hospitals, and the UEF.

On November 12, 2003, the Commission entered an Order, in which it directed the
Deputy Receiver of ROA to pay the Assumed Claims insofar as they constitute indemnity and
wage-replacement payments but did not authorize the payment of physician or hospital bills. In
the same Order, the Commission assigned the determination of whether the SITs and GSIAs or
employers thereof constitute "other policyholders arising out of insurance contracts”" pursuant to
§ 38.2-1509 B 1 ii of the Code of Virginia'' ("Code") to a hearing examiner and docketed the
proceeding as Case No. INS-2003-00239."

On January 8, 2004, the Commission entered an Order on Reconsideration, in which we
denied the Guaranty Associations' request that we reverse our November 12, 2003 Order. The

Commission also denied their request to suspend the execution of that Order pending an appeal.

% On September 17, 2003, the Virginia Workers' Compensation Commission ("VWCC") filed a Motion to
Intervene. Therein, the VWCC asserted that the UEF, which is administered by the VWCC, may become a
significant creditor of ROA. On October 2, 2003, counsel for the VWCC and UEF filed a letter in which he stated
that the VWCC's pleadings in this case were filed for the VWCC solely in its capacity as the administrator of the
UEF, and not in its role as an adjudicative body. He stated his intention to submit future pleadings on behalf of the
UEF, rather than the VWCC. The Commission granted the Motion to Intervene on October 16, 2003. For
convenience of reference, the Commission will refer to the "UEF" in the remainder of this Order when discussing
the "VWCC" or the "UEF."

! Stattory references are to the Code of Virginia.

"2 All three commissioners agreed with the decision to refer the underlying question involving § 38.2-1509 B 1 ii of
the Code to a hearing examiner. One commissioner dissented from the decision to permit disbursements from the
ROA estate to pay the Assumed Claims while such question was pending,.




We reinstated our Order dated November 12, 2003, effective as of January 8, 2004."> Hence, the
Deputy Receiver of ROA was authorized to pay the Assumed Claims insofar as they constitute
indemnity and wage-replacement payments as of January 8, 2004."*

Subseguent to the referral of this case to a hearing examiner and without objection from
any party, this proceeding was expanded to include, in addition to the nine agreements involving
workers' compensation coverage, two agreements covering other liability coverage.'” Unlike
with the workers' compensation insurance policy payments, the Deputy Receiver of ROA did not
seek to make any payment on the liability policy Assumed Claims but noted that there were
approximately 128 such claims.'® The assumed workers' compensation SITs were the Healthcare
Workers Compensation Self-Insured Fund (Alabama) ("HWCF"), the Arkansas Hospital
Association Workers' Compensation Self-Insured Trust ("AWCT"), Compensation Hospital
Association Trust (Kentucky) ("C-BAT"), and MHA/MSC Compensation Trust (Missouri)
("MHA/MSC"). The assumed liability SITs were the Alabama Hospital Association Trust ("A-
HAT") and the Kentucky Hospital Association Trust ("K-HAT"). The assumed workers'

compensation GSIAs were MHA Private Workers' Compensation Group (Mississippi)} ("MHA

'3 By Order entered on December 2, 2003, the Commission prohibited the Deputy Receiver of ROA from making
any payments pursuant to the November 12, 2003 Order until it had ruled on the Guaranty Associations' Petition for
Rehearing or Reconsideration.

'* One commissioner dissented from the January 8, 2004, Order permitting payments to be made from the ROA
estate prior to a decision being rendered in the INS-2003-00239 case.

' See Amendment to Application for Order Authorizing the Continuation of Workers' Compensation Disability
Payments by Reciprocal of America and The Reciprocal Group for Workers' Compensation Claims Denied
Coverage by State Guaranty Associations ("Amendment") filed by the Deputy Receiver of ROA on January 21,
2004; and Order entered on January 29, 2004, in which the Commission accepted the Amendment to the Application
and directed the hearing examiner to also consider and make a determination as to whether or not the hability
assumed claims of ROA constitute claims of "other policyholders arising out of insurance contracts,” in accordance
with § 38.2-1509 B 1 ii of the Code. "Assumed Claims" hereinafter will include both the liability assumed claims
and the workers' compensation assumed claims,.

16 Amendment at 6.




Private"), MHA Public Workers' Compensation Group (Mississippi) ("MHA-Public"),
SunHealth Self-Insurance Association of North Carolina ("SunHealth"), THA Workers'
Compensation Group (Tennessee) ("THA"), and Virginia Healthcare Providers Group ("HPG").
The Guaranty Associations and the VPCIGA pursued an appeal of the November 12,
2003, and January 8, 2004, Orders to the Supreme Court of Virginia, which dismissed their
appeal on July 9, 2004.)” The litigation before the hearing examiner continued while such appeal
was pending. An evidentiary hearing was convened on September 22, 2004, and continued for
six days thereafter. The Deputy Receiver of ROA, the Guaranty Associations, the VPCIGA, the
Kentucky Hospitals, Coastal, the SDRs of the Tennessee Companies, the UEF, the Children's
Hospital of Alabama, the Bureau of Insurance, and Richard W E. Bland all participated in the
hearing in one form or another. Post-hearing briefs were filed by the Deputy Receiver of ROA,
the Kentucky Hospitals, Coastal, the UEF, the VPCIGA, and the Guaranty Associations.
On April 21, 2005, the hearing examiner filed his report ("Report"). The 130-page
Report contains an exhaustive summary of the record of this proceeding, as well as the hearing
examiner's discussion of the legal issues involved in this case, along with his findings and
recommendations. The hearing examiner made the following findings and recommendations:
(1} Virginia substantive law should control in this case fo avoid

exposing the ROA receivership estate to a myriad of possible

conflicting state laws, to provide for the equitable payment of

claims and distribution of the assets of the ROA estate among

creditors of the same class no matter where the creditors may

reside, and to provide for the orderly administration and wind

down of the ROA estate;

(2) Virginia law recognizes that entities such as the SITs and

GSlAs transact the business of insurance, but are exempt from
regulation as insurance companies under Title 38.2 of the

' The Supreme Court of Virginia found that the two aforesaid Orders were not final Orders and dismissed the
appeals without prejudice. Indiana Ins. Guar. Ass'n v. Gross, 268 Va, 220 (2004).




&)

@

)

©

Q)

®)

®

10)

11)

12)

13)

14)

15)

16)

Code of Virginia, except as specifically provided for in
statutes adopted by the General Assembly;

The Commmission is not bound by the erroneous legal
conclusions of a member of the staff in the Bureau of
Insurance;

There is no basis for judicially estopping ROA and the SITs
and GSIAs from arguing that they were self-insured trusts or
group self-insurance associations that issued contracts of
insurance providing coverage for their employer-members'
liability or workers' compensation risks;

The employer-members of SITs and GSIAs pooled their risk
of loss for the purpose of transferring an individual employer-
member's risk of loss to the group;

The SITs and GSIAs were a type of reciprocal insurer in
which the employer-members were both the insurer and the
insured;

'The arrangement in which HWCF provided its employer-
members workers' compensation liability coverage was an
insurance contract under Virginia law;

The arrangement in which A-HAT provided its employer-
members medical professional liability, general liability, and
personal injury liability coverage was an insurance contract
under Virginia law;

The arrangement in which C-HAT provided its employer-
members workers' compensation liability coverage was an
insurance contract under Virginia law;

The arrangement in which K-HAT provided its employer-
members hospital professional and general liability coverage
was an insurance contract under Virginia law;

The arrangement in which MHA Public provided its
employer-members workers' compensation liability coverage
was an insurance contract under Virginia law;

The arrangement in which MHA Private provided its
employer-members workers' compensation liability coverage
was an insurance contract under Virginia law;

The arrangement in which THA provided its employer-
members workers' compensation liability coverage was an
insurance contract under Virginia law;

The arrangement in which HPG provided its employer-
members workers' compensation liability coverage was an
insurance contract under Virginia law;

The arrangements in which AWCT and MHA/MSC provided
their employer-members workers' compensation liability
coverage were insurance contracts under Virginia law;

The fortuity and known loss docirines are inapplicable in this
case;




17) The Acquisition of Assets and Assumption of Liabilities and
Merger Agreements effected an assumption reinsurance
transaction in which ROA assumed the then existing
insurance obligations of the SITs, GSIAs, and their employer-
members on the policies of insurance that had been written by
the SITs and GSIAs;

18) A novation occurred in which ROA was substifuted as the
insurer of the former insurance obligations of the SITs,
GSIAs, and their employer members;

19) The Assumed Claims are "claims of other policyholders
arising out of insurance contracts” pursuant to § 38.2-1509 B
1 ii of the Code; and

20) The Deputy Receiver of ROA may pay the workers'
compensation Assumed Claims at 100% without creating an
unlawful preference.

'The hearing examiner also concluded that the arrangement in which SunHealth provided
its employer-members workers' compensation liability coverage was an insurance contract under
Virginia law,'® even though he omitted such conclusion from his list of findings and
recommendations. We thus treat it as an additional finding for purposes of our analysis. The
hearing examiner recommended that the Commission adopt his findings, direct the Deputy
Receiver of ROA to pay the workers' compensation Assumed Claims at 100%, and direct the
Deputy Receiver of ROA to pay the Liability Assumed Claims at the same percentage as the
claims of the Guaranty Associations and the VPCIGA."

On April 26, 2005, the VPCIGA filed a Consented to Joint Motion for Extension of Time
to File Responses and Objections to Hearing Examiner's Report ("Joint Motion"). On April 28,

2005, the Commission entered an Order Extending Time for Filing Comments, in which it

18 Qee Report at 116.

' Report at 130. On July 20, 2004, the Deputy Receiver of ROA filed his Application for Approval of Agreement
to Stay Proceedings and Tolling Agreement, in which he requests, among other things, the Commission to approve
payment by the Deputy Receiver of ROA of claims of ROA direct policyholders and insureds at a 17% percentage,
subject to certain limitations, conditions, and exclusions. That case is currently before a hearing examiner. See
Application of Reciprocal of America and The Reciprocal Group For Approval of Agreement to Stay Proceedings
and Tolling Agreement, Case No. INS-2004-00244 ("Case No. INS-2004-00244"),




granted the Joint Motion and provided all parties with an extension to file comments on the
Report until June 1, 2005.

Comments to the Report were filed by the VPCIGA, the Guaranty Associations, Coastal
and the Kentucky Hospitals (comments filed jointly), and the Deputy Receiver of ROA.
Generally, the VPCIGA and the Guaranty Associations requested that the hearing examiner's
findings and recommendations be rejected, while the Kentucky Hospitals, Coastal, and the
Deputy Receiver supported the hearing examiner's findings and recommendations. We have
thoroughly considered the entire record in this proceeding,.

NOW THE COMMISSION, having considered the evidence and arguments of the
parties, the pleadings, the Report and the comments thereto, and the applicable law, finds as
follows. We agree with the hearing examiner that the Assumed Claims, and thus the claims of
the SITs and GSIAs or employers thereof, constitute "claims of other policyholders arising out of
insurance contracts,” pursuant to § 38.2-1509 B 1 ii of the Code. We do not agree, however, that
the Code permits us to pay the Assumed Claims at 100%. Unfortunately, we find that we are
constrained by the law to pay the Assumed Claims, so that such payment is "apportioned without
preference.” Accordingly, the Assumed Claims may not be paid until such time as the payment
percentage is finalized and approved in Case No. INS-2004-00244. If and when such payment
percentage is approved by the Commission, the Assumed Claims may be paid a like percentage.
Accordingly, we adopt findings 1, 5-15,% and 19. We reject finding 20, as we believe it to be
inconsistent with applicable law. We take no action with respect to findings 2-4 and 16-18 as

they are not necessary to our decision in this case.

* We also adopt the additional finding regarding SunHealth. See note 18 and accompanying text.




Discussion

In our November 12, 2003, Order, we ordered that "[t}he determination of whether the
SITs and GSIAs or employers thereof constifute 'other policyholders arising out of insurance
confracts' pursuant to § 38.2-1509 B 1 ii is hereby assigned to a Hearing Examiner and is
assigned Case No. INS-2003-00239." Thus, we agree with the hearing examiner that "the issue
of whether the Assumed Claims are 'covered claims' may be saved for another day,” and do not
decide such issue here.?! The narrow question that we referred to the hearing examiner has
spawned nearly two years of litigation before this Commission.

Section 38.2-1509 B 1 ii of the Code provides, in pertinent part, that "[t]he Commission
shall disburse the assets of an insolvent insurer as they become available in the following
manner: 1. Pay, after reserving for the payment of the costs and expenses of administration,
according to the following priorities: . . . (ii) claims of the associations for "covered claims” and
"contractual obligations" as defined in §§ 38.2-1603 and 38.2-1701 and claims of other
policyholders arising out of insurance contracts apportioned without preference. . . ." (emphasis
added). We must determine if the SITs and GSIAs or employers thereof constitute
"policyholders arising out of insurance contracts” to determine whether they fall within this
category of the asset disbursement scheme for insolvent insurers crafted by the General
Assembly.

We first determine whether the contracts between and among the SITs and GSIAs and

employers thereof constitute "insurance contracts." Neither Chapter 15 nor Chapter 1 of

*! Report at 127. We also do not decide here whether or not the Commission has jurisdiction to determine the
"covered claims"” issue.

10




Title 38.2 of the Code contains a definition for "policyholder” or "insurance contracts."> We
find the hearing examiner's analysis employing the tests in American Surety Co. v.

Commonwealth, 180 Va. 97 (1942) and Group Hospitalization Medical Service, Inc. v. Smith,

236 Va. 228 (1988), to be convincing. Both of those cases provide the essential terms of a
contract of insurance. "The essential terms of a contract of insurance are (1) the subject matter to
be insured; (2) the risk insured against; (3) the commencement and period of the risk undertaken
by the insurer; (4) the amount of insurance; and (5) the premium and time at which it is to be
paid." 180 Va. at 105, 236 Va. at 230-231. As aptly explained by the hearing examiner, each of
the coverage documents issued by the SITs and the GSIAs to their member-employers satisfied

the American Surety and Group Health tests.”” Accordingly, we find that those agreements

constituted "insurance contracts," as those words are used in § 38.2-1509 B 1 ii of the Code.
The VPCIGA and the Guaranty Associations contend, however, that, the Commission

must first determine that insurance exists before it even gets to the American Surety and Group

Hospitalization tests for determining whether an insurance contract exists.?* We agree that there

must be insurance for an insurance contract to exist. However, we disagree with the Guaranty
Associations' and the VPCIGA's arguments that no insurance existed here.
Section 38.2-100 of the Code provides a definition for insurance:
'Insurance' means the business of transferring risk by contract
wherein a person, for a consideration, undertakes (i) to indemnify

another person, (ii) to pay or provide a specified or ascertainable
amount of money, or (iii) to provide a benefit or service upon the

2 Section 38.2-100 of the Code does provide that "[wlithout otherwise limiting the meaning of or defining the
following terms, 'insurance contracts' or 'insurance policies' shall include contracts of fidelity, indemnity, guaranty
and suretyship." Because of the language "[w]ithout otherwise limiting the meaning of or defining," we must search
elsewhere in order to define "insurance contracts” in the context of § 38.2-1509 B 1 ii of the Code.

3 See Report at 114-117.

 See, e.g., Response and Objections of VPCIGA to Report of Hearing Examiner, at 14.
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occurrence of a determinable risk contingency. . .. 'Insurance' shall

not include any activity involving an extended service contract that

is subject to regulation pursuant to Chapter 34 (§ 59.1-435 et seq.)

of Title 59.1 or a warranty made by a manufacturer, seller, lessor,

or builder of a product or service.
Unlike the exclusion of warranties from this definition, the General Assembly chose not to
exclude specifically any of the types of contracts at issue in this case.

The essence of the definition is a contract by a person to indemnify or pay another upon
the occurrence of a determinable risk contingency. We believe it important that the General
Assembly chose to use the word "person" here, rather than "insurer." Thus, we do not take a
position on whether the SITs or GSIAs were "insurers" under any provision of the Code, as it is
unnecessary for us to do so to find that “insurance" existed here.”> An "insurer" is not a

necessary party to an "insurance contract" under § 38.2-1509 B 1 ii of the Code.

What is required is a transfer or shifting of the risk. See Lawyers Title Ins. Corp. v.

Norwest Corp., 254 Va. 388, 390, 392 (1997) (Supreme Court of Virginia affirmed

Commission's determination that Title Option Plus was not insurance and stated that a "shifting

of the risk is the essence of insurance."); Hilb, Rogal and Hamilton Co. v. DePew, 247 Va. 240,

25 We have reviewed a number of cases in reaching our conclusion, including authorities cited by the parties. We
read the lowa Supreme Court's decision in lowa Contractors Workers' Compensation Group v. Iowa Ins. Guar.
Ass'n, 437 N.W.2d 909 (Towa 1989) to be inapposite to our conclusion. There, the Supreme Court of Iowa found,
among other things, that a self-insured group was not an "insurer”" under Iowa law. The result of such finding, of
course, was that the Iowa Insurance Guaranty Association was liable for certain claims. 437 N.W.2d at 916. We
decline to adopt the Supreme Court of Iowa's reasoning to the extent the court determined that no risk is transferred
unless all of the risk is transferred. See, 437 N.W.2d at 917.

Similarly, in South Carolina Property and Cas. Ins. Guar. Ass'n v. Carolinas Roofing and Sheet Metal
Contractors Self-Insurance Fund, 446 S.E.2d 422 (8.C. 1994), the Supreme Court of South Carolina found that the

self-insured roofers' fund was an "insurer” under that state's law. The court's analysis differed from the Towa court's
in that the Supreme Court of South Carolina found that the members of the group self-insurer did transfer a portion
of their risk. 446 S.E.2d at 425.

In California Plant Protection, Inc. v, Zayre Corp., 659 N.E.2d 1202 (Mass. App. Ct. 1996), the court found that
the self-insured group was not an "insurer" and was therefore entitled to guaranty fund protection. Id. at 1205. We
are not required to decide in this case whether the SITs or GSIAs constitute an "insurer” under our law.

12




7248 (1994) ("Such shifting of the risk is the essence of insurance."). We find that such a risk
transfer or shift took place here.

We do not believe that the existence of joint and several liability served to nullify any
risk transfer that occurred among the members’ pooling of their liabilities. Nor does the fact that
the members could have been assessed under their policies nuilify the transfer or shifting of risk.
We find the hearing examiner's discussion to be persuasive in this regard. While we decline to
adopt in foto the reasoning of the Supreme Court of South Carolina or the Supreme Court of
Towa, we agree that, in Virginia, insureds may be assessed under an insurance policy without
altering the policy's essential nature as an insurance contract.

We find further support for our decision in the Court of Appeals of Maryland's decision
in Maryland Motor Truck Ass'n Workers' Compensation Self-Insurance Group v. Property &
Cas. Ins. Guar. Corp., 871 A.2d 590 (Md. 2005), a decision filed after the hearing examiner filed
his report, but before the deadline for filing comments in this case.

In Maryland Motor Truck, the Court of Appeals of Maryland, its highest court, was faced
with the question of whether the Maryland Motor Truck Association Workers' Compensation
Self-Insurance Group ("MMTA") was an "insurer" under Maryland law. If the MMTA was an
"insurer," the Property and Casualty Insurance Guaranty Corporation ("PCIGC") was not
responsible for paying the claims of the members of the MMTA, which had an excess insurance
policy with Reliance National Indemnity Company, an insurance company declared insolvent by
a Pennsylvania court. The members of the MMTA were each jointly and severally liable for the
workers' compensation obligations of the group and its members that were incurred during their

period of membership.*®

%271 A.2d at 592.
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In discussing differences between self-insurance with only one entity insuring itseif, and

group self-insurance, with multiple members, the Maryland Court of Appeals stated,

[i]n reality, because in that situation there is no spreading of the

risk for that part of a loss that is either within a deductible or over

the policy limit, the policyholder is more likely non-insured for

that segment. As we shall explain later, that is not necessarily the

case with group self-insurance. There, the retained risk is

transferred from the individual (member) to the group and is

spread throughout the group. The member may share with the

other members joint and several liability for the overall, aggregate

combinations of the group, but is relieved of any direct obligation

for payment of particular claims made against it. That is much

more akin to the nature and concept of insurance than to that of

non-insurance.
871 A.2d at 596 (emphasis in original). The Maryland Court of Appeals continued by analyzing
the contract and concluded that "[t]he mere fact that the members retain joint and several liability
for any remaining obligations of the [self-insured] Group does not suffice to preclude the
Agreement from constituting an insurance contract. . .. Such an arrangement—joint and several
liability for a deficiency and the right to recover part of the surplus funds in the form of
dividends—is a traditional characteristic of assessment mutual insurance companies.” 1d. at 598.

The Court of Appeals of Maryland found that, because the contracts were insurance

contracts, the self-insured group was an "insurer," and the PCIGC was not responsible for the
claims under Maryland law. While we are not determining the precise question of whether the
SITs or GSIAs constitute an "insurer," and specifically decline to do so here, we find the
reasoning of the Court of Appeals of Maryland persuasive as it relates to the determination that
the underlying contracts were insurance contracts. Simply put, we do not believe that the
existence of joint and several liability, when analyzed in the context of the remainder of the

contracts among the members and the SITs and GSIAs, nullifies the fact that risk was shifted or

transferred. The VPCIGA argues that "[t]his agreement by each member to assume an obligation

14




it did not otherwise have and to pay and discharge the liability of every other member cannot be
characterized as a transfer of risk."*’ We think the opposite is true. Each member assumed an
obligation it did not otherwise have (accepted risk) and agreed to pay and discharge the liability
of every other member (accepted risk). By the same token, each member transferred a portion of
its risk to the group, while retaining or receiving back a portion of, or possibly all, of such risk
upon the occurrence of certain contingencies. Nothing in the definition of "insurance” in the
Code, or case law from the Supreme Court of Virginia, supports the notion that, without a
complete transfer or shift of all the risk, no risk is transferred at all. We think, to the contrary,
that sufficient indicia of risk transfer or shift was present here for the contracts to be insurance
contracts.

Having determined that risk was transferred or shifted and shared or pooled among and

between the members and the SITs and GSIAs, we then apply the American Surety and Group

Hospitalization tests to determine whether the contracts were insurance contracts under Virginia

law. In this regard, we agree with the hearing examiner's analysis and findings that all 11 of the
SITs' and GSIAs' coverage documents constituted "insurance contracts."® Finally, we believe
that the Assumed Claims are those of "policyholders." In this regard, while the "policyholders"
may have been the employers-members of the SITs and GSIAs rather than a third-party claimant
or employee, we believe the language "arising out of" is broad enough to encompass the

Assumed Claims.”” Having found that the contracts between and among the SITs and GSIAs

7 Response and Objections of VPCIGA to Report of Hearing Examiner, at 20.

2 Report at 114 -117, 128-129 (findings and recommendations 7-15). See also Report at 116 and note 18 and
accompanying text, supra, regarding SunHealth.

* The parties did not spend much, if any, time disputing whether the employers-members were "policyholders"
under § 38.2-1509 B 1 ii of the Code. While the employers-members were technically the "policyhelders" under the
contracts, see Atkinson v. Penske Logistics, LL.C, 268 Va. 129, 135 (2004) (". . . 'named insured' is the
policyholder."), we think it is patently obvious, and the parties apparently agreed, that the employees thereof were

15




and their employers-members were "insurance contracts," and that the Assumed Claims
constituted claims of "policyholders arising out of insurance contracts,” we find it unnecessary to
decide whether the Agreements constituted assumption reinsurance or whether a novation
occurred. Accordingly, it is also unnecessary for us to decide whether ROA assumed "known
losses" through the Agreements.

Apportioned without preference

The remaining pertinent language is that the Commission must pay "the claims of other
policyholdess arising out of insurance contracts apportioned without preference." Section
38.2-1509 B 1 ii of the Code (emphasis added). We cannot agree with the hearing examiner here
that we have the authority to pay the Assumed Claims at 100%. Hence, the Assumed Claims
may not be paid until a decision is rendered in the INS-2004-00244 case and then only at the
percentage arrived at in such case.*

The hearing examiner concluded that the General Assembly's preference for paying the
full amount of a workers' compensation claim that is a "covered claim" under § 38.2-1606 A 1 a i

of the Code indicates that the General Assembly "never intended that one group of workers'

compensation policyholders of an insolvent insurer should receive 100% payment of their

also "policyholders" as they were the beneficiaries of the contracts. The language "arising out of" appears to be
broad enough to include such claimants as "policyholders.”" See Trex Co., Inc. v. ExxonMobil Qil Corp., 234 F.
Supp. 2d 572, 576 (E.D. Va. 2002) ("In the insurance context 'arising out of' is broader than 'caused by,’ and
ordinarily means 'originating from,' 'having its origin in,' 'growing out of,' 'flowing from,’ or incident to or having
connection with,"™); St. Paul Fire and Marine Ins. Co. v. Insurance Co. of North America, 501 F. Supp. 136, 138
(W.D. Va. 1980) (same, applying Virginia law).

* We recognize, and are not unmindful of the fact, that the injured workers may suffer a serious hardship as a result
of our decision. We also recognize the apparent inequity in certain workers' compensation claimants receiving
100% of their claim (those that are eventually deemed "covered claims” under § 38.2-1606 A 1 a i of the Code)
while others (for example, those impacted by our decision today) receive a substantially smaller percentage.

Without deciding the "covered claim" issue, we note that the priority scheme for workers' compensation claimants in
Chapter 16 of Title 38.2 of the Code could have been utilized in the disbursement scheme in Chapter 15 of Title 38.2
of the Code. The General Assembly, however, for whatever reason, chose not to do so.
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claims; while an identical group of workers' compensation policyholders from the same insolvent

insurer might receive less than 100% payment of their claims."*!

We do not agree with the
hearing examiner's in para materia analysis, however, as we believe that Chapters 15 and 16 of
Title 38.2 of the Code, while related, pertain to different matters.

Section 38.2-1509 of the Code is part of a carefully crafted scheme for handling the
disbursements of the assets of an insolvent insurer's estate, while § 38.2-1606 deals with the
duties and powers of the Virginia Property and Casualty Insurance Guaranty Association.

Section 38.2-1509 B of the Code controls the manner in which the Commission will pay claims

out of the estate of the insolvent insurer. See Swiss Re Life Co. America v. Gross, 253 Va. 139,

146 (1997). That statute does not provide for the payment of one class of policyholders at 100%,
while another policyholder receives whatever percentage may be paid by the estate as
"available." Instead, it provides that all policyholder claims are to be "apportioned without
preference."

The General Assembly has enumerated the order in which claimants of the insolvent
insurer's assets may be paid, and we may not deviate from such legislative scheme. "When a
legislative enactment limits the manner in which something may be done, the enactment also
evinces the intent that it shall not be done another way." Grigg v. Commonwealth, 224 Va. 356,
364 (1982). We are not permitted to exercise our discretion here to override the General

Assembly's priority scheme, because of the General Assembly's policy judgment set forth in an

3 Report at 127.
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entirely different chapter of Title 38.2 of the Code.’? Had the General Assembly wanted to
incorporate a super-priority for workers' compensation policyholders in Chapter 15 of the Code,
it could have done s0.>* The legislature's determination instead that the assets are to be paid to
satisfy the "claims of other policyholders apportioned without preference" is a clear command
not to create exceptions for certain policyholders.

Conclusion

We find that the Assumed Claims are "claims of other policyholders arising out of
insurance contracts.” We also conclude that such claims must be "apportioned without
preference” in accordance with the priority scheme established by the General Assembly set
forth in § 38.2-1509 of the Code. Hence, we adopt findings 1, 5-15,>* and 19 of the Report. We
reject finding 20, as we believe it to be inconsistent with applicable law. We take no action with
respect to findings 2-4 and 16-18 as they are not necessary to our decision in this case.

Accordingly, IT IS ORDERED THAT:

(1)  The Application of the Deputy Receiver of ROA is APPROVED, except as

modified herein.

32 If we ultimately determine that the Assumed Claims are "covered claiws," as have the North Carolina Industrial
Commission and the North Carolina Court of Appeals, see, Bowles v. BCJ Trucking Services, Inc., I.C. No. 821763
{North Carolina Ind. Comm'n, July 17, 2003) (Opinion of Douglas Berger, Deputy Commissioner), aff'd, Bowles v.
BCJ Trucking Services, Inc., 1.C. No. 821763 (North Carolina Indus, Comm'n, April 16, 2004) (2-1 decision by full
commission), aff'd, Bowles v. BCJ Trucking Services, Inc., 615 S.E.2d 724 (N.C. Ct. App. 2005); In re: SunHealth
GSIA/The Reciprocal Group, 1.C. Nos. 402156, 467439, 822818, 734242, 902560, 426774, 705360, 616611,
734300 & 944966 (N.C. Indus. Comm'n, July 19, 2004), then the injured employees ultimately may receive 100%.
We make no such determination today as the question of whether the " Assumed Claims" are "covered claims" is not
before us.

33 The General Assembly created such a super-priority for workers' compensation claimants in § 38.2-1606 of the
Code.

* We also adopt the additional finding regarding SunHealth. See note 18 and accompanying text.
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(2)  The Assumed Claims constitute "claims of other policyholders arising out of
insurance contracts” pursuant to § 38.2-1509 B 1 ii of the Code.

(3) The Deputy Receiver may not pay the Assumed Claims until such time as a
payment percentage is determined by the Commission in Case No. INS-2004-00244.

(49)  This matter is closed and the papers herein be passed to the file for ended causes.

AN ATTESTED COPY hereof shall be sent by the Clerk of the Commission to all
persons on the official Service List in this matter. The Service List is available from the Clerk of
the State Corporation Commission, ¢/o Document Control Center, 1300 East Main Street, First

Floor, Tyler Building, Richmond, Virginia 23219,
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